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State of W sconsin,

Pl ai ntiff-Respondent, FI LED
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James G Brereton, Diane M Fremgen
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Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
publ i shed decision of the court of appeals! that affirmed the
decision of the GCircuit Court for Wlworth County? denying
defendant James G Brereton's notion to suppress evidence
obtai ned through nonitoring by a global positioning system (GPS)
device installed on Brereton's vehicle. The installation and
monitoring of Brereton's vehicle was acconplished pursuant to a

warrant, and Brereton does not allege that the use of GPS is per

! State v. Brereton, 2011 W App 127, 337 Ws. 2d 145, 804
N. W 2d 243.

2 The Honorable M chael S. G bbs presided.
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se unreasonabl e. Rat her, Brereton's challenge first alleges
that |aw enforcenent officers |acked probable cause to seize his
vehicle and nove it to another |ocation where a GPS device could
be safely installed.? Therefore, he contends, the subsequent
installation and nonitoring of the GPS device constituted a
violation of the Fourth Amendnent's prohibition of unreasonable
sei zur es. Additionally, Brereton clains that the GPS tracking
of his vehicle wutilized nobre advanced technology than was
cont enpl at ed under t he war r ant, t her eby effecting an
unreasonabl e search through the execution of the warrant. e
conclude that neither of Brereton's argunents denonstrates a
violation of Fourth Amendnent rights, and affirm the decision of
the court of appeals.

12 First, we conclude that the seizure of Brereton's
vehi cl e was supported by probable cause that the vehicle was, or
contained, evidence of a crinme, and was therefore permssible
under the Fourth Anmendnent. The seizure was supported by
W tnesses' reports that a car matching the nmake, nodel, and
I icense plate nunber of that particular vehicle had been seen at
the locations of recent burglaries in the area. Addi tionally,
after officers lawfully stopped Brereton and his co-defendant

Bri an Conaway* in the suspect vehicle, they discovered that the

3 Brereton does not contend that the initial stop was not
| awf ul .

At trial, Brereton joined Conaway's notion seeking
suppression of the evidence at issue; however, Conaway is not a
party to this appeal.
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vehicle identification nunber (VIN did not match the license
plate, and that the occupants of the vehicle were notably
simlar to the tw nen seen at nultiple recent burglaries.
Accordingly, the three-hour seizure of Brereton's vehicle,
whereby officers were able to install the GPS device, did not
constitute an unreasonable seizure under the Fourth Amendnent,
as applied to autonobiles. Moreover, in light of Brereton's
Fourth Amendnent interest in avoiding governnent usurpation of
his property for the purpose of conducting surveillance on him
the officers' decision to obtain a warrant prior to conducting
the GPS search was proper

13 W also conclude that the technology wused in
conducting the GPS search did not exceed the scope of the
warrant allowng GPS tracking of Brereton's vehicle. Judge
Carl son issued the warrant based on the probable cause set forth
through the facts recited in a detective's affidavit. The
affidavit and warrant's |anguage contenplated the installation
of a GPS device that would track the vehicle's novenents. That
the device provided officers with real-time updates of those
nmovenents did not alter the kind of information to be obtained
under the warrant, or the nature of the intrusion allowed.
Therefore, the officers’ execution of the warrant was not
unr easonabl e. Accordingly, we affirm the decision of the court
of appeal s.

| . BACKGROUND

14 In late sunmer and early fall of 2007, |aw enforcenent

agencies in Rock and Walworth Counties received multiple reports

3
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of burglaries, many of which shared simlar characteristics.
Wtnesses repeatedly reported having seen two nmen in a blue or
teal late 1980s or early 1990s Pontiac G and Am or Grand Prix
near the burglaries. Multiple other wtnesses independently
reported that a simlar vehicle, also occupied by tw nen
described as simlar to those seen at the burglaries, had
approached w tnesses' houses. In each instance, the man who
approached the house had asked whether "Billy Mssey" |ived
there. Also, at nultiple burglarized |ocations, |aw enforcenent
found that doors to houses or garages had been kicked in,
apparently as a nethod of entry. At one of the burglarized
homes, the detectives found fresh tire tread marks, and noted
t he design and wear pattern for |ater conparison.?®

15 Notably, one of the wtnesses reported that the
Pontiac bore an Illinois |license plate, nunber 8643511. A check
of the Illinois Departnment of Transportation database showed
that that registration was expired, but that the license plate
had been issued to Ni cholas Klabacha, 1510 W] I owbrook Drive,
Bel videre, Illinois, for a 1996 Pontiac coupe. Walworth County
detectives visited that Ilocation, but found an wunoccupied
resi dence. Additionally, Rock County Sheriff's Departnent
records for that Illinois license plate showed that deputies had

recently stopped a Buick bearing that plate, and that Brereton's

®Utimately, the officer determined that the tire tread
marks at the scene of the robbery bore simlar design and wear
pattern to the vehicle in which Brereton and Conaway were
st opped.
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co-def endant Conaway had been a passenger in that vehicle when
it was stopped.

16 On Cctober 5, 2007, Detective Robert Sharp of the
VWal worth County Sheriff's Departnment contacted Detective Richard
Kamholtz of the Rock County Sheriff's Departnent to exchange
information regarding the burglaries that had been occurring in
the area. Detective Kanholtz advised Detective Sharp of at
| east two burglaries in Rock County with very simlar facts to
those in Walworth County, and reported that a Rock County
Sheriff's deputy had located a blue Pontiac bearing Illinois
license plate nunber 8643511 outside of a residence in Beloit.
Detective Kamholtz stated that he would visit the residence to
determne if a GPS device could be installed on the vehicle at
that | ocati on.

M7 Detective Kanmholtz later determned that the area
where the car was |ocated was not conducive to installation of a
GPS device, and decided to continue to nonitor the vehicle
vi sual | y. At that same tinme, another Walworth County Sheriff's
detective, Robert Schiltz, was in the process of preparing an
affidavit for a court order to authorize installation of a GPS
device on the vehicle.

18 The officers decided that they would conduct a stop of
the vehicle based on its expired registration, its mssing
rearview mrror, and its loud exhaust, in an attenpt to
facilitate installation of a GPS tracking device in the vehicle.
In accordance with this plan, a Rock County Sheriff's deputy
then stopped the vehicle, a blue 1993 Pontiac G and Am al ong

5
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H ghway 51 outside of Janesville, where he was joined by two
Wal worth County detectives.

19 After stopping the vehicle, the officers obtained
identification fromthe two occupants, Brereton and Conaway. At
that tinme, the officers learned that neither man had a valid
driver's license. During the stop, the detectives also
di scovered that the vehicle's VIN did not match the VIN
associated with the Illinois license plate. Instead, the VIN of
the nmen's vehicle showed that that vehicle was registered to a
woman who resided in Cinton, Wsconsin.

110 After the officers determned that neither Brereton
nor Conaway had a valid driver's |license, and therefore neither
could legally operate the vehicle, the officers took themto a
nearby Dollar Store so that the nmen could make arrangenments for
soneone else to pick up the vehicle. The joint |aw enforcenent
team decided that rather than installing a GPS device on the
side of Hi ghway 51, which would be potentially unsafe, the
vehicle wuld be towd to a private inpound |ot where
installation of the GPS could be acconplished. Neither Brereton
nor Conaway were told that the vehicle was being towed.

11 Soon after the vehicle was towed to the inpound |ot,
Detective Schiltz obtained a signed court order allowing the

installation of a GPS device in the seized vehicle.® The order,

® As recognized in State v. Sveum 2010 W 92, 1120 & 39
328 Ws. 2d 369, 787 N.W2d 317, such an order constitutes a
warrant for Fourth Anmendnent purposes.
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whi ch was based on Detective Schiltz's affidavit, provided in

rel evant part:

The Walworth County Sheriff's Departnment . . . or
other law enforcenment agencies acting on its behalf,
are authorized to place an electronic tracking device
on: a 1993 blue Pontiac G and Am SE 4 door registered
to Sherry Bloyer of dinton, Wsconsin, vehicle
identification # 1&NE543N7PM605764, and they are
hereby authorized to surreptitiously enter and re-
enter the vehicle, any buildings and structures
containing the vehicle[] or any prem ses on which the

vehicle[] [is] located to install, use, mintain and
conduct surveillance and nonitoring of the [|ocation
and novenent of the target vehicle in all places
within or outside the jurisdiction of Walworth County.
This includes, but is not limted to private
residences and other |locations not open to visua
surveil | ance, to acconpl i sh t he i nstal l ati on.

Oficers are authorized to obtain and use keys to
operate and nove the vehicle[] for the required tine
to a concealed location and are authorized to open the
engi ne conpartnent[] and trunk area[] of the vehicle[]
to install the device[].

It is further ordered that Detective Robert
Schiltz, or other |law enforcenent officers, shal
remove the electronic tracking device as soon as
practicable after the objectives of the surveillance
are acconplished or not later than sixty (60) days
fromthe date this order is signed unless extended by
this court or another court of conpetent jurisdiction.

Thereafter, |law enforcenent officers installed the GPS device

inside the hood of Brereton's vehicle,” and then returned the

"W refer to "Brereton's vehicle" for ease of reference,
and make no substantive determnation of Brereton's actual
interest in the tracked vehicle. As discussed below, the State
has asserted that Brereton had no valid possessory or privacy
interests in the vehicle in which the GPS unit was installed.
Qur decision in this case, however, is unaffected by the State's
argunent, and we assune wthout deciding that Brereton's
possessory or privacy interest in the vehicle was sufficient to
assert a claimfor a violation of his Fourth Amendnent rights.
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vehicle to the location at which Brereton and Conaway had been
st opped.

12 Over the next four days, the GPS device transmtted
i nformati on about the novenents of the vehicle. Walworth County
| aw enforcenent officers received text nessages to the tel ephone
associated with the GPS device whenever the vehicle started
nmovi ng and when novenent ended. Oficers could then track the
vehicle's nmoverment in real-time® using conmputer software.

13 Four days after the GPS device was installed, |aw
enforcement tracked the vehicle to a residential location in the
town of Janesville, where the vehicle stopped for approximtely
ten m nutes. Oficers were dispatched to check that area for
possi bl e burglaries, and discovered a house with the front door
kicked in. Wen officers went inside, it appeared that numerous
personal bel ongi ngs were m ssing. The owner of the residence
confirnmed that, in addition to the personal bel ongi ngs,
including a flat screen conputer nonitor, $1,500 in currency (in
$100 denomi nations) al so was mi ssing.

14 Soon after discovering the break-in, |aw enforcenent
officers stopped the GPS-tracked vehicle, which was driven by
Brereton wth Conaway as a passenger. Both were immediately
arrest ed. Incident to that arrest, officers searched the

vehicle, wherein they found a flat screen conputer nonitor;

8 Real-time transmission relays information at the actual
time that the vehicle's novenent happens.
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additionally, Brereton had $1,300 in $100 bills clenched in his
hand.

15 Brereton was charged wth 14 crimnal counts,
i ncluding both felonies and m sdeneanors. Brereton subsequently
noved to suppress evidence obtained through the use of the GPS
device, including evidence found in his vehicle on the day he
was arrested, on the ground that the evidence was obtained in
violation of his Fourth Anendnent rights against unreasonable
searches and seizures.® After briefs, testinmony, and oral
ar gunent , the Circuit Court for WValworth County denied
Brereton's notion. Brereton then pleaded guilty to sone counts,
and others were dismssed but read in.® Brereton was sentenced
to 12 years inprisonnment, consisting of seven years of
i ncarceration and five years of extended supervi sion.

116 After judgnent was entered on his plea, Brereton
appealed the denial of his suppression notion, in accordance
wth Ws. Stat. 8§ 971.31(10) (2009-10) (allowing review of a
nmotion to suppress after entry of a quilty plea and judgnent

t hereon). The court of appeals affirned. W accepted

® Brereton bases his challenge exclusively on the Fourth
Amendnent to the United States Constitution, without relying on
the parallel provision in the Wsconsin Constitution, Article I,
Section 11.

10 wWhen charges are read in, the circuit court agrees to the
di sm ssal of those charges, and the defendant agrees that the
circuit court can consider the read in charges when sentencing
is done on the counts to which the defendant has pleaded guilty.
See State v. Frey, 2012 W 99, 9135, 343 Ws. 2d 358, 817 N.W2d
436.
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Brereton's petition and now affirm the decision of the court of
appeal s.
I'1. DI SCUSSI ON
A. Standard of Review

17 Brereton argues that the installation of the GPS
device was acconplished by an illegal seizure of his vehicle,
and that the information that |aw enforcenent obtained by using
the GPS device unreasonably exceeded the scope of the warrant.
Both of the issues raised turn on whether |aw enforcenent
officers' conduct violated the Fourth Amendnent's protections
agai nst unreasonable searches and seizures. These issues

present questions of constitutional fact. See State v. Sveum

2010 W 92, 916, 328 Ws. 2d 369, 787 N.W2d 317. W uphold the
circuit <court's findings of  historical fact unless those
findings are clearly erroneous; however, the application of
Fourth Anendnment principles to the facts found presents a
question of law that we review i ndependently. I1d.
B. Standing

118 W begin by addressing the State's argunent that
Brereton does not have Fourth Anmendnent "standing” to challenge
the search or seizure in this case. The State contends that
Brereton has not denonstrated any possessory or privacy
interests in the vehicle and therefore, he does not have
standing to assert that the actions of |aw enforcenent infringed
his Fourth Amendnent rights. In particular, the State clains
that there is no evidence in the record showing that Brereton
owned the vehicle, that he had permssion to use it, or even

10
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that the vehicle was not stolen. Cf. State v. Bruski, 2007 W

25, 922, 299 Ws. 2d 177, 727 N W 2d 503.
119 We decline to address the State's standing argunent.
The State raises this issue for the first time before this court

and "[t]he general rule is that issues not presented to the

circuit court wll not be considered for the first tine on
appeal ." State v. Caban, 210 Ws. 2d 597, 604, 563 N W2d 501
(1997). Al though we may choose to consider such issues,

countervailing considerations of fairness, efficiency, and
i nstitutional conpet ency are general ly per suasi ve when
determ ning whether an issue raised for the first time on appeal
shoul d be addressed. [d. at 604-05.

120 Furthernore, for our discussion of GPS devices and
their inpacts on Fourth Amendnent concerns, the matter of
standi ng need not be addressed. Accordingly, we assunme, W thout
deciding, that Brereton has standing to assert Fourth Amendnent
chal l enges in this case.

C. Relevant Fourth Amendnent Principles
1. Fourth Anendnent standards regarding sei zures

21 Brereton contends that the officers' towng his
vehicle constituted an unreasonable seizure. This argunent
asserts that |aw enforcenent seized Brereton's vehicle without a
warrant or probable cause. Accordingly, we examne the Fourth
Amendnent ' s requirenments for seizures of vehicles.

22 The Fourth Amendnent to the United States Constitution

provi des that:

11
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The right of the people to be secure in their

per sons, houses, papers, and ef fects, agai nst
unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon

probabl e cause, supported by Cath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.

U S. Const. amend. |V.
123 A seizure deprives an individual of "dom nion over his

or her person or property,” Horton v. California, 496 U S. 128,

133 (1990), whereas a search occurs "when an expectation of
privacy that society is prepared to consider reasonable is

i nfringed." United States v. Jacobsen, 466 U S. 109, 113

(1984). The two interests underlying seizures and searches are
analytically distinct, and the infringement of one does not

al ways inplicate the other. See State v. Arias, 2008 W 84,

125, 311 Ws. 2d 358, 752 N.W2d 748. In particular, seizures
generally are considered |less intrusive than searches, based on
the type of rights infringed: "[a] seizure affects only the
person's possessory interests; a search affects a person's

privacy interests.” Segura v. United States, 468 U S. 796, 806

(1984). W first examne the law relevant to seizures involving
aut onobiles, and then turn to the privacy interests inplicated
by the search of a vehicle, nanely, the tracking of a vehicle
usi ng GPS technol ogy.

24 The stop of an automobile by Ilaw enforcenent
constitutes a seizure of the vehicle, as well as its occupants.

See Whren v. United States, 517 U. S. 806, 809-10 (1996). The

towing of the vehicle fromthe location at which it was stopped

continues a seizure of the vehicle. See State v. Summer, 2008

12
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W 94, 19, 312 Ws. 2d 292, 752 N.W2d 783 (noting that a seized
vehicle would be towed because the driver's Ilicense was
suspended) . A seizure conducted without a valid warrant is

presunptively unreasonable. See United States v. Ross, 456 U. S

798, 824-25 (1982). The requirenent that seizures be undertaken
pursuant to a valid warrant is subject to certain, limted
exceptions. |d. at 825. Relevant here is what is referred to
as the "autonobile exception,” which recognizes that |aw
enforcement officers may, in certain circunstances, conduct
seizures involving autonobiles wthout first obtaining a

warrant. See Chanbers v. Maroney, 399 U S. 42, 48-52 (1970).

125 Initially established in Carroll v. United States, 267

US 132 (1925), the autonobile exception provides that |aw
enforcenment officers may seize a vehicle, its occupants, and
personal property inside the vehicle, wthout a warrant, when
officers denonstrate that probable cause exists to justify the

intrusion.* See Chanbers, 399 U.S. at 51-52: Wiren, 517 U.S. at

809-10. W have stated that probable cause requires that |aw
enforcenment officers show that there was a "fair probability"
that the place or container seized (in this case, a vehicle)

contained or was itself evidence of a crine. See State v.

Carroll, 2010 W 8, 28, 322 Ws. 2d 299, 778 NNW2d 1; see also
Chanbers, 399 U S. at 49 ("'The neasure of legality of such a

1 The necessary antecedent to the seizure of a vehicle is
that, prior to stopping the vehicle, law enforcenent officers
must have at |east reasonable suspicion that crimnal activity
is afoot. See State v. Anagnos, 2012 W 64, 947, 341 Ws. 2d
576, 815 N.W2d 675.

13
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seizure is, therefore, that the seizing officer shall have

reasonabl e or probable cause for believing that the autonobile

whi ch he stops and seizes has contraband . . . therein which is
being illegally transported.'") (quoting Carroll, 267 U S. at
155-56) .

26 Chanbers is a hallmark case involving the autonobile
excepti on. In Chanbers, officers stopped a vehicle based on
W tness reports that a simlar vehicle with simlar occupants
had been seen fleeing the scene of a robbery. Chanbers, 399
US at 44. Wthin an hour, officers located a vehicle that
matched the w tnesses' description, and whose occupants also
matched the w tnesses’ particul ari zed reports of suspects
present at the robbery. See id. After renoving the suspects
from the vehicle, officers decided that they would nove the
vehicle from the dark parking lot in which the vehicle was
stopped to the police station, where they could nore safely and
effectively conduct a search. See id. at 52 n.10.

27 In evaluating whether the officers' decision to nove
the vehicle was unreasonable under the Fourth Anendnent, the
Court exam ned the "autonobile exception,” and explained that
the purpose of the exception was to allow officers to seize
vehi cl es upon probable cause, but wthout a warrant, because
doing so serves the substantial state interest of preventing
probable crimnals from avoiding capture, as well as preventing
the renoval of incrimnating evidence from law enforcenent's

jurisdiction. See id. at 47-52. The Court concluded that the

14
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officers' decision to continue the seizure and nove the vehicle
was reasonabl e under the circunstances. See id. at 51-52.

128 Since Chanbers, the Court has reaffirmed the validity
of the autonobile exception, as well as its allowance that
officers may continue the seizure of a vehicle and nove it,
based wupon probable cause that the vehicle is or contains
evidence of a crinme, when doing so serves substantial |aw
enforcement interests, and when |aw enforcenent officers have
sought to wuse those nethods least likely to infringe upon
citizens' Fourth Amendment rights. See Ross, 456 U.S. at 808
n. 10. Accordingly, when analyzing an individual's Fourth
Amendnent cl ai m of an unreasonabl e seizure of an autonobile, one
of the court's considerations is to balance the public interest
in investigating and thwarting crime against the private
interests in maintaining domnion over one's possessions; the
court must examne the extent to which the seizure serves the
public interest and infringes upon private interests. See

Arias, 311 Ws. 2d 358, 934; see also United States v. Place,

462 U.S. 696, 703 (1983). In the context of warrantless
sei zures i nvol vi ng aut onobi | es, t here exi sts a strong
governnmental interest, recognized under the Fourth Amendnent, to
ferret out crinme and conduct necessary investigations before the

vehicle and its occupants may be "spirited away." See Florida

v. Wiite, 526 U S. 559, 565 (1999).

29 In addition to law enforcenent officers' substanti al
interest in investigating and preventing crinme upon a show ng of
probabl e cause, other "substantial" governnmental interests my

15
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justify warrantl ess seizures. See Place, 462 U S. at 703-04
Particularly relevant in this <case are law enforcenent's
"substantial" interests in "mnimzing the risk of harnf to
officers or occupants of a vehicle. See id. These interests
are significant when the object to be seized is a vehicle
located in a public place. See Wite, 526 U S. at 565-66.

130 The Fourth Amendnent ' s gener al al | owance of
warrantl ess seizures of vehicles based upon probable cause is
intended to strike a balance between the protection of
i ndi vidual rights and the recognition that, when an individual
has given law enforcenent officers probable cause to believe

that a crime is being or has been conmtted, the individual's

Fourth Anendnent interests are di m ni shed:

[I]f an imediate search on the scene could be
conducted, but not one at the station if the vehicle
is inpounded, police often sinply would search the
vehicle on the street—at no advantage to the
occupants, yet possibly at certain cost to the police.
The rules as applied in particular cases nmmy appear
unsati sfactory. They reflect, however, a reasoned
application of the nore general rule that if an
i ndi vidual gives the police probable cause to believe
a vehicle is transporting contraband, he |oses the
right to proceed on his way wthout of ficial
i nterference.

Ross, 456 U.S. at 807 n.9. Therefore, as long as officers have
probable cause to believe that the vehicle is, or contains,

evidence of a crine, warrantless seizures of autonobiles nay be

16
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lawful, provided that they are conducted reasonably.!? See
Chanbers, 399 U S. at 51-52; Ross, 456 U. S. at 824-25; see also
Pl ace, 462 U. S. at 707-10 (recognizing that warrantless seizures
must be conducted reasonably).

2. Fourth Amendnent standards regardi ng searches

131 The Fourth Amendnent interests inplicated by searches
differ from those inplicated by seizures. Whereas the
allegations that a seizure was unreasonable are analyzed in
terms of a balance of the public and private interests at issue,
as well as the reasonabl eness of the nmeans used to effectuate
the seizure, the reasonableness of a search |ooks to how and
where a search was conducted. See Arias, 311 Ws. 2d 358, f1Y31-
32. Focusing on how and where a search was conducted addresses
whet her the search was unreasonabl e because the Fourth Amendnent
prohi bits unr easonabl y i ntrusive i ncur si ons upon privacy
interests of individuals. See id., 131.

132 Accordingly, whether an individual has a reasonable
expectation of privacy in avoiding the nethod of search and a
reasonabl e expectation of privacy in the place searched are the
guestions that drive a court's exam nation of the reasonabl eness

of the search. This is so because the protection against

12 Notably, in United States v. Ross, 456 U S. 798, 806 n.8
(1982), the Court relied upon the longstanding history of the
war r ant requirenent's exception for novabl e vehi cl es,
recogni zing that "individuals always had been on notice that
novabl e vessel s may be stopped and searched on facts giving rise
to probable cause that the vehicle contains contraband, wthout
the protection afforded by a magistrate's prior evaluation of
t hose facts."

17
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unr easonabl e searches attaches to people, not places or things,
"aside fromtheir relationships to people affected by governnent
action." See id., Y24. For exanple, when the claimalleged is
an unreasonable search, interference with places or things is
insufficient to sustain the claimunless the individual alleging
an unreasonable search denonstrates that he or she had a
reasonabl e expectation of privacy in the place or thing

sear ched. See id.; see also Katz v. United States, 389 U S

347, 351 (1967).

133 In Sveum 328 Ws. 2d 369, 9139, 52, we upheld the
validity of a search warrant authorizing the wuse of GPS
technology to track an individual's vehicle and nonitor the
occupants' novenents and |ocations. In Sveum we assuned,
w thout deciding, that the use of a GPS device constituted a

sear ch. 1d., 91973-74. However, recently, in United States v.

Jones, 132 S. . 945 (2012), the Suprene Court confirnmed that
the use of GPS technology to track an individual's novenents in
his vehicle is a search for Fourth Anmendnent purposes. Id. at

949- 50.

134 Although the Court's nmjority opinion in Jones
di scussed the Fourth Anmendnent violation in ternms of the
government's trespass upon an individual's property, see id. at
949-51, warrantless GPS tracking would constitute a search "even
in the absence of a trespass, [because] a Fourth Anmendnent
search occurs when the governnent violates a subjective

expectation of privacy that society recognizes as reasonable.”

18
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Id. at 954-55 (Sotommyor, J., concurring) (quoting Kyllo w.
United States, 533 U. S. 27, 33 (2001)) (internal quotation marks

omitted).® The privacy interest at issue in Jones, and in this
case, where the governnent has utilized Brereton's property' to
apply GPS technology to nonitor his novenents, is governnent
usurpation of an individual's property "for the purpose of
conducting surveillance on him thereby invading privacy
interests long afforded, and undoubtedly entitled to, Fourth

Amendnent protection.” See id. at 954 (citing Silverman v.

United States, 365 U.S. 505, 511-12 (1961)).

3. Warrant execution

135 In contrast to warrantless seizures under t he
"autonobil e exception,” which are not entitled to a reviewng
court's deference, where a neutral and detached magi strate has
determ ned that probable cause exists for the issuance of a
warrant, courts wll accord great deference to the magistrate's
determ nation. See Sveum 328 Ws. 2d 369, 125. \here a valid
warrant exists, the reasonableness of the nmethod by which a
search or seizure was conducted nevertheless will be exam ned.

See id., 153. However, the choice of nethod of execution of a

391t is inportant to note that the mmjority opinion in

United States v. Jones, 132 S. C. 945 (2012), did not overrule
Katz v. United States, 389 U S. 347 (1967), and the cases that
follow Katz's reasoning, but rather, relied on another Fourth
Amendnent concern.

14 Because we assuned, wi thout deciding, that Brereton had
standing to raise Fourth Amendnent clainms, we nust assune that
Brereton had at least the right to possess the vehicle in
guesti on.
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warrant is typically left to the discretion of |aw enforcenent
officers, provided that the chosen nmethod is "reasonable." See
id.
D. Application

136 Brereton's first argunent for suppressing the GPS
evi dence against himis that the extension of the seizure of his
vehicle to tow it was illegal as not having been supported by
probabl e cause, and that, alternatively, the method of
effectuating the seizure was unreasonable because officers did
not wait for the warrant before towing his vehicle. e
di sagr ee.

137 By the tinme that Brereton and Conaway were stopped by
Rock and Walworth County officers, officers from both counties'
sheriff's departnents had conducted substantial investigations
and surveillance in connection with the burglaries in which the
vehicle was inplicated. The two departnments had investigated
approximately 35 burglaries that shared simlar characteristics.
Ther ef or e, Wal wor t h County Sheriff's of ficers possessed
information that (1) the vehicle in which the nen were riding
was very simlar to the vehicle that had been seen at multiple
burglaries; (2) the vehicle also was simlar to the vehicle
described as having been used by two nen simlar to the
burglars, who had suspiciously approached hones in the area of
the Dburglaries; (3) the license plate of the wvehicle
corresponded to at |east one wtness's account of a suspicious
vehicle in the area near one of the burglaries; and (4) the
vehicle had a loud exhaust, no rearview mrror, and expired
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license plates whose legitimcy was already suspect due to
reports that the plate had recently been found on a Buick in
Rock County. Accordingly, the officers had at least a "fair
probability" that the vehicle was or contained evidence of a

crine. See Carroll, 322 Ws. 2d 299, ¢928.

138 Then, when the officers approached the vehicle and
began to interact with Brereton and Conaway, they discovered
that the nen did not have valid driver's licenses and that the
vehicle's VIN did not correspond to the license plate. | t
should be noted that neither of these facts (no |icenses,
i ncongruous VIN) was necessary to show that the officers had
probable cause to seize Brereton's vehicle. The information
that the officers obtained after stopping the vehicle sinply
lent further support to the conclusion that probable cause
exi sted for the continuing seizure of the vehicle.

139 Brereton argues, however, that the warrant that was
issued inpermssibly relied upon the information that officers
| earned after the stop, nanely the VIN and the physical
simlarities that Brereton and Conaway shared with w tnesses'
reports of the nmen seen at the locations of the burglaries.
Brereton ar gues t hat reliance on t hat i nformation IS
i nperm ssi ble because those additional pieces of information
were obtained as a result of the illegal seizure of the vehicle.
Brereton is m staken on at |east two grounds.

140 First, as discussed above, the officers had probable
cause to continue the stop and tow the vehicle, based on the
pl ethora of information suggesting that the vehicle Brereton was
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driving was connected to nunerous burglaries in the area.
Second, the officers were justified in noting the vehicle's VIN,
as well as the physical characteristics of the vehicle's two
occupants. Law enforcenent officers are not prohibited from
continuing their investigatory efforts after a |lawful stop, when
t hey have probable cause to believe the vehicle is, or contains,

evidence of a crine. Cf. Carroll, 322 Ws. 2d 299, 1122-25

(recognizing officer's valid possession of defendant's cel
phone, after defendant exited vehicle follow ng high-speed chase
and officer ordered defendant to drop what was in his hands;
anal ogi zing cell phone to evidence collected during pat-down
search incident to investigatory stop).

141 Moreover, the probable cause that the officers had at
the time of the stop of Brereton's vehicle was sufficient to
justify the officers' decision to continue the seizure of the
vehicle and nove it to a location where a GPS device could be
installed nore safely and effectively. See Ross, 456 U. S. at
807 n.9 (reaffirmng that where officers have probable cause to
justify the warrantless seizure of an autompbile, they my
conduct an imedi ate search of the vehicle, and if an inmedi ate,
warrantless search on the street is justified, noving the
vehicle for a search at anot her location is equally
per m ssi bl e).

142 Indeed, the Supreme Court's decisions in Ross,
Chanbers, and Wiite provide explicit support for the nethods
chosen by the officers in this case. After seizing Brereton's
vehicle pursuant to probable cause that the vehicle was or
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cont ai ned evidence of the rash of local burglaries, the officers
elected to nove the vehicle fromits location along H ghway 51
to t he i mpound | ot wher e of ficers awai ted judicial

aut horization prior to installing the GPS device. Cf. Chanbers,

399 U.S. at 51-52. After receiving such authorization, officers
installed the GPS device. Accordingly, under the relevant
Suprene Court precedent, wth probable cause for the seizure,
neither the fact that officers noved the vehicle to install the
GPS, nor the amount of tinme that officers held the vehicle can
be said to be wunreasonable in light of Ilaw enforcenent's
substanti al I nterests in safety and in the effective
installation of the GPS device that was used to search the
vehi cl e.

43 Notwi thstanding our acceptance of the officers’
decision to continue the seizure of Brereton's vehicle and to
move it, we also recognize that the decision to install a GPS
device on Brereton's car required officers to obtain a warrant
because the use of a GPS device constituted a search that
extended beyond the scope of the autonobile exception for
warrant| ess searches. Jones, 132 S Q. at 949-50. The
installation of the GPS device was distinguishable from the
typical search under the autonobile exception because |aw
enforcenent's target was not evidence within the car, which
under the exception gives rise to a need to quickly collect
evidence within the car before the evidence can be renpoved from

the jurisdiction. See Wite, 526 U.S. at 565.
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44 Here, although officers did have an interest in the
attachnment of the GPS device before the car escaped the
jurisdiction, the nature of the evidence that they sought and
the privacy interest inplicated by the GPS search required
judicial authorization, which the officers dutifully obtained.
By receiving judicial authorization, the officers adhered to the
Fourth Anendnent's protection of Brereton's interest against
unwarranted governnment usurpation of his property for the
purpose of conducting surveillance on him See Jones, 132
S. &G. at 954 (Sotomayor, J., concurring). The judici al
approval, based on an affidavit setting forth probable cause for
the search, is entitled to deference, see Sveum 328 Ws. 2d
369, 925, and Brereton has denonstrated no basis for us to
disturb the judge's decision to issue the warrant.

145 We turn, then, to Brereton's second asserted basis for
suppressing the evidence, i.e., that the nethod of executing the
warrant exceeded the scope of the search the warrant authori zed.
Brereton's argunent reduces to a claimthat, because neither the
affidavit in support of the warrant for installing the GPS
device, nor the warrant itself, contenplated the use of a GPS
device that would allow officers to track Brereton in real-tineg,
t he execution of the warrant was unreasonabl e.

146 Qur analysis of this claim begins and ends with the
| anguage used in the affidavit in support of the warrant and in
the warrant itself. In the relevant portion of his affidavit
seeking permssion to install a GPS device, Walwrth County
Detective Robert Schiltz stated that:
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[ TIhe GPS tracking device, which is covertly placed on
a crimnal suspect's autonmpbile, is equipped with a
satellite radio receiver, which, when programed,
periodically records at specified tinmes, the |atitude,
| ongi tude, date and tine of readings and stores these
readings until they are downloaded to a conputer
interface unit and overlaid on a conputerized napping
program for anal ysis.

The warrant that Judge Carlson issued incorporated the prem ses
of Detective Schiltz's affidavit, and sinply added the manner in
whi ch |aw enforcenent officers could install and maintain a GPS
devi ce.

147 Brereton nakes nuch of what he reads in the affidavit
as limtations on how a GPS device would be wutilized, and
asserts that the |anguage mandates that the system would be
limted to storing locational information on that device, and
that officers would be able to learn of Brereton's novenents
only after retrieving the GPS device from Brereton's vehicle and
manual | y downl oading the information to a conputer for analysis.
However, neither the |anguage of the affidavit, nor the
practical realities of constantly evolving electronic tracking
technology require such a cabined reading of the |anguage
setting forth the permssible scope of GPS tracking under the
war r ant .

148 Brereton's argunment hinges largely on the use of the
terms "periodically,"” "store," and "download" in the affidavit.
H s position seens to be based upon the simlarity between the
warrant at issue in this case and the affidavit and warrant in
Sveum 328 Ws. 2d 369, 116-9. |In Sveum the warrant authorized

the installation and continued use of a GPS device that required
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|aw enforcenent officers to occasionally retrieve the device
from the target vehicle and manually download the stored
| ocational data onto a conputer for review. Id. Brereton
suggests that this simlarity between the warrants |ed Judge
Carlson to believe that the warrant he was issuing contenplated
exactly the same hardware and software as was utilized in Sveum
and not hi ng el se.

149 The | anguage used in the affidavit in this case does
not bind law enforcement to a specific GPS technol ogy, and we
decline to read such limtations into the warrant based on the
type of GPS technology used in Sveum Al t hough we do not
attenpt to conpare and contrast the technological intricacies of
GPS devices and their corresponding software, her e, t he
chal l enged | anguage in the affidavit and warrant can reasonably
be read to allow the use of the GPS device that officers chose
not wi t hst andi ng its advanced t echnol ogy t hat permtted
transm ssion of information in real-tine.

150 For exanple, although "periodically" mght be read to
mean "every fifteen mnutes,” wthout any other suggestion in
the affidavit to that effect, the termcould just as easily nean
"every mllisecond."” The sanme relativity is apparent in the
term "store": storage could refer to long-term storage on the
device, or it mght refer to the instantaneous and tenporary
storage of the information on the device prior to its
transm ssion to another storage |ocation, whether in cloud
storage or on a designated hard drive. The sane can be said for
"downl oad,"” which can occur automatically and inmmediately after
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collection of the information, or it may require manual effort
at a later tine.

51 This is not a case in which the |anguage of the
affidavit or warrant required one kind of GPS tracking device.
Here, the officers used technol ogy reasonably contenpl ated under
the warrant, whereby the officers were able to increase their
efficiency,! at no denonstrated, unreasonable cost to the Fourth
Amendnent interests of Brereton.

52 Brereton argues, however, t hat t he i nstantaneous
nature of the informational transm ssion created an intrusion
that is different in kind, rather than sinmply a difference in
degr ee. H s argunment nmakes reference to the requirenent that
warrants particularly describe the places and things to be
searched, and suggests that the warrant in this case described
the kind of evidence for which officers could search by
reference to the technological capabilities of Sveum esque
har dware and sof tware.

153 W see no basis in the affidavit, the warrant, or
existing law for this conclusion. The warrant, by incorporating
Detective Schiltz's affidavit, provided what |aw enforcenent
officers were authorized to seek wusing the GPS device:
"evidence of the . . . crim nal violation [discussed in

Detective Schiltz's affidavit], as well as the location where

15 For exanple, in Sveum 328 Ws. 2d 369, 918, over the
course of an entire nonth, officers were required to return to
the vehicle twce after the initial installation to recover and
replace the GPS unit. Here, the GPS tracking was conpleted in
four days.
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the fruits of the crines are being stored and the identification
of associates assisting in the aforenentioned crines.”" This is
the sanme kind of information that officers obtained under the
warrant in Sveum

154 Instantaneous transmssion of the same kind of
information as would be available for later download from a
Sveumtype GPS device does not alter the kind of information
transmtted, or nmake the warrant allow ng such search any |ess
particularized as to the places and things that it allowed to be
sear ched. It sinply allows |aw enforcenent officers to conduct
their investigation efficiently, and in real-time, as opposed to
after the fact. The difference here, between Brereton's hoped-
for, nmore antiquated GPS device and that which was actually
used, is nerely one of degree: a decrease in the anount of tine
between when the vehicle noves and when officers |earn about
that novenent. W have never equated police efficiency wth
unconstitutionality, and we decline to do so now. *°

1. CONCLUSI ON

155 We conclude that the seizure of Brereton's vehicle was
supported by probable cause that the vehicle was, or contained,
evidence of a crinme, and was therefore permssible under the
Fourth Anmendnent. The seizure was supported by wtnesses
reports that a car matching the make, nodel, and |icense plate

nunber of that particular vehicle had been seen at the |ocations

16 W suggest that the legislature address the constantly
evol ving nature of electronic incursions.
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of recent burglaries in the area. Additionally, after officers
lawfully stopped Brereton and Conaway in the suspect vehicle,
they discovered that the VIN did not match the l|icense plate
and that the occupants of the vehicle were notably simlar to
the two nen seen at nultiple recent burglaries. Accordi ngly,
the three-hour seizure of Brereton's vehicle, whereby officers
were able to install the GPS device, did not constitute an
unr easonabl e seizure under the Fourth Amendnent, as applied to
aut onobi | es. Moreover, in light of Brereton's Fourth Amendnent
interest in avoiding governnment usurpation of his property for
the purpose of conducting surveillance on him the officers’
decision to obtain a warrant prior to conducting the GPS search
was proper.

156 We also conclude that the technology wused in
conducting the GPS search did not exceed the scope of the
warrant allowng GPS tracking of Brereton's vehicle. Judge
Carl son issued the warrant based on the probable cause set forth
through the facts recited in a detective's affidavit. The
affidavit and warrant's |anguage contenplated the installation
of a GPS device that would track the vehicle's novenents. That
the device provided officers with real-time updates of those
nmovenents did not alter the kind of information to be obtained
under the warrant, or the nature of the intrusion allowed.
Therefore, the officers’ execution of the warrant was not
unr easonabl e. Accordingly, we affirm the decision of the court

of appeal s.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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157 SH RLEY S. ABRAHAMBON, C.J. (di ssenting). Sear ch
and seizure of autonobiles (and their contents) have a |ong, and
still developing, constitutional history in state and federal
courts.?! This jurisprudence, although mred by plurality and
conflicting opinions, has generally been favorable to searches
and seizures of autonobiles wthout warrants. Most recently,
however, the United States Suprenme Court has trended toward
restricting law enforcenent's ability to conduct warrantless
sear ches of autonpbiles.?

158 The present case rests on a famliar narrative: Law
enforcenment officers stop and seize a vehicle on probable cause
for a violation of traffic |aws. The basis for the stop and
seizure is pretextual. The officers' true notive for stopping
the vehicle is not to issue a traffic citation, but to search
the vehicle, typically for contraband drugs.

I

159 Just Iike in that narrative, the officers in the
present case nade a "routine pretextual traffic stop." One
di stinguishing factor in the present case is that the officers
freely admt the pretext. Therefore, this court need not guess
at their notives.

160 After comng upon the defendant's vehicle and

realizing the license plate matched that of a vehicle seen near

! See generally case law discussed by 3 Wayne R LaFave,
Search and Seizure: A Treatise on the Fourth Amendnent, ch. 7
(5th ed. 2012) (Search and Sei zure of Vehicles).

2 See, e.g., United States v. Jones, _ us _ , 132 S

Ct. 945 (2012): Arizona v. Gant, 556 U.S. 332 (2009).

1
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a reported burglary, the officers followed the vehicle for
nearly two hours. Wiile other officers were in the process of
seeking a warrant authorizing a seizure of the vehicle and a
search of the vehicle (that is, installation of a GPS device on
the vehicle), the officers following the vehicle found probable
cause to stop the vehicle for traffic violations. They then
conducted what they readily admtted was a routine pretextual

traffic stop.® Specifically, the officers admitted that their

3 The officers testified that at approximately 11:00 a.m on
Cctober 5, 2007, they located the defendant's vehicle parked
outside a Beloit residence and decided to attach a GPS device to
it. The officers determined that the vehicle's location at the
time would not allow them to attach a GPS device undetected,
because it was parked on a residential street and several people
wal ki ng around the neighborhood would see them The officers
decided to keep the vehicle under surveillance and apply for a
warrant for the GPS device.

The officers followed the vehicle when it left the
residence and traveled to a restaurant in Janesville. The
officers then decided that they would stop the vehicle when it
left the restaurant because "the license plates on the vehicle
[were] expired and the vehicle [had] a |oud exhaust.” The
officers watching the vehicle noticed that "the two male/white
occupants in the vehicle fit the description perfectly of the
suspi ci ous subjects that had been witnessed by a conplainant in
our county on the day that several of their daytinme residentia
burglaries started.”

At approximately 12:56 p.m, a Rock County Deputy Sheriff
conducted a pretextual traffic stop of the vehicle along H ghway
51 by the Rock County Airport, near Janesville. The deputy
observed the vehicle had expired plates, no rear view mrror and
a slightly louder than normal muffler. A Rock County Sheriff's
Department detective arrived on the scene and observed the
vehicle as a "nmedium blue" car, which could also reasonably be
described as teal or robin's egg blue. The vehicle seened to
fit the description of a car observed near reported burglaries.
The two white nale occupants, Brereton and Conaway, whose
identities were ascertained during the initial traffic stop,
also fit the description of the nen seen near the burglaries.

2
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goal in conducting the traffic stop was not to warn or cite the
defendant for a traffic violation, but rather to seize the
vehicle so that they could search it by installing a GPS device
to nonitor the vehicle's future whereabouts and investigate
whet her the vehicle and its occupants were involved in reported
burglaries in the area.*

61 After the valid traffic stop, the officers renoved the

occupants from the vehicle, transported them to a distant

Wen a vehicle is lawmfully stopped, an officer ordinarily
may ask the driver for his or her nane, driver's I|icense and
registration as a routine matter. State v. Giffith, 2000 W
72, 9Y145-51, 236 Ws. 2d 48, 613 N.W2d 72.

Wth regard to the Vehicle Identification Nunber (VIN),
which was obtained at the initial stop and included in the
war r ant af fi davit, the United States Suprene Court has
explained: "In sum because of the inportant role played by the
VIN in the pervasive governnental regulation of the autonobile
and the efforts by the Federal Governnent to ensure that the VIN
is placed in plain view, we hold that there was no reasonable
expectation of privacy in the VIN" New York v. Cass, 475 U S.
106, 114 (1986).

* The affidavit in support of the warrant explained that the
purpose of installing the GPS device was to "lead to evidence of
the aforenentioned crimnal violation, as well as the |ocation
where the fruits of the crimes are being stored and the
identification of associates assisting in the aforenentioned
crinmes.” There is no tinme stanp recording when the affidavit
for the warrant was submtted. It is clear, however, that the
affidavit was submtted after the initial traffic stop because
the affidavit includes information that the officers |earned
only after they stopped the vehicle.

At 1:08 p.m, twelve mnutes after the stop, one officer
informed another officer that he was getting a court order for

the installation of a GPS device. At 1:14 p.m, an officer
relayed information to another officer and to an assistant
district attorney. This information was included in the
af fidavit.
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| ocation and cl andestinely took control of the vehicle without a
warrant, towing it to a private lot, thus interfering with the
defendant's possessory and privacy interests in the vehicle for
at least three hours.® Law enforcenent seized the vehicle before
a warrant was issued.

62 After obtaining a warrant to seize and search the
vehicle, the officers executed the search by opening the vehicle
and installing the GPS device.® The process of obtaining the
warrant and installing the GPS device apparently took about
three hours.’ The officers then returned the vehicle to the
pl ace where they originally had stopped it, and the vehicle

remai ned there for another four hours.

® The defendant asserts that the seizure began when he was
renoved from the vehicle and taken to the Dollar Store to
arrange for him and the car to be retrieved. The record does
not show the defendant objected to |eaving the vehicle or asked
to remain with the vehicle.

® United States v. Jones, ___ US. ., 132 S. . 945
(2012), establishes that the installation of a GPS device in a
car constitutes a search wthin the neaning of the Fourth
Amendnent .

" At approximately 3:35 p.m, officers at the private |ot
were notified that the court order had been signed and that they
could go ahead and install the GPS device on the vehicle.
Installation was conpleted at approximately 3:56 p. m

There is no record of when the vehicle actually was renoved
from the private lot and returned to H ghway 51. It is known
that the vehicle did not leave its location on H ghway 51 unti
approximately 7:47 p. m

Except for the inpounding of the vehicle before the warrant
was issued, this case denonstrates excellent police work.

4



No. 2010AP1366-CR. ssa

163 The traffic stop was based on probable cause to
believe that the defendant had violated traffic |aws. The
defendant's brief clearly states that the defendant does not
object to the initial traffic stop and the "seizure" of the
autonobile at that tinme (even though it was a pretextual stop).
Such an objection would in all [likelihood be unsuccessful.
Rat her, the defendant challenges the State's subsequent
interference with his possessory and privacy interests in his
personal property.

164 The defendant and the State focus on the validity of
the conduct of the |aw enforcement officers after the |awful
traffic stop in towng and stow ng the vehicle for three hours.
Because the seizure under the initial traffic stop lasted for at
| east three hours (and perhaps longer) and norphed into a
burglary investigation, the defendant and the State treat the
i mpoundi ng of the vehicle (towing and stowing the vehicle) as a
sei zure separate and distinct fromthe initial traffic stop and
sei zure.

65 The continuation of a traffic stop based on probable
cause must be reasonably limted in tinme and scope to fulfill
the purposes of the initial stop.® A valid traffic stop and
seizure can beconme wunlawful if it is prolonged and is not
reasonably related in scope to the circunstances that justified

the initial interference in the first place.® As Professor

8 Illinois v. Caballes, 543 U S. 405, 407-08 (2005); State

v. Ml one, 2004 W 108, 91124, 26, 274 Ws. 2d 540, 683 N.W2d 1.

S Griffith, 236 Ws. 2d 48, 926.
5
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LaFave puts it, the questions are how long the seizure nay | ast
and what is permssible during that interval.?

166 | begin by noting that under the Fourth Amendnent, the
defendant's vehicle is a constitutionally protected "effect."
In the present case, the State engaged in a physical invasion of
the defendant's "effect” by towng and stowi ng the vehicle. In
ot her words, the State encroached on a constitutionally
protected area by trespassing on the defendant's property.

67 The Fourth Amendment protects the "right of the people

to be secure in their . . . effects against unreasonable
searches and seizures." Justice Scalia, witing for the
majority in United States v. Jones, _ US| 132 S. C. 945

(2012), discussed the relationship of the Fourth Anmendnent and
trespass as follows: The Fourth Anendnment enbodies "a
particular concern for government trespass upon the area
(' persons, houses, papers, and effects') it enunerates."!!

168 A seizure of a vehicle wthout a warrant s
presunptively violative of the Fourth Anmendnent. Majority op.,
124.

169 | conclude that in the present case, as in Jones, the

State conmitted a common | aw trespass. | further conclude that

t he trespass (sei zure) was not r easonabl e under t he

104 wayne R LaFave, Search and Seizure: A Treatise on the
Fourth Amendnent, 8 9.2 at 436, 8 9.3 at 472 (5th ed. 2012).

1 Jones, 132 S. C. at 950.
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ci rcunstances of the present case.'? The mmjority explains that
to determine the reasonableness of a seizure, a court nust
bal ance the public interest in investigating and thwarting crine
against the private interests in maintaining dom nion over one's
possessi ons. Majority op., 928. Unfortunately, the majority
does not conduct this balancing test.

170 In applying the test of objective reasonabl eness to
the seizure and its continuation, | conclude that wunder the
ci rcunst ances of the present case, the State's dom nion over the
defendant's vehicle was prolonged beyond a reasonable tine and
was not reasonably related in scope to the circunstances which
according to the majority opinion, justified the initial and
continuing seizure of the vehicle.

171 To render the seizure reasonable, the majority opinion
attenpts to place the towing and stowing of the vehicle within
the "autonobile exception®™ to the warrant requirenent. Courts
have been nore lenient in permtting warrantless searches or
seizures of autonobiles than warrantless searches of other
prem ses. The autonobile exception has over the years been
based on the nmobility of cars and dimnished expectation of
privacy in cars.® Under the autonobile exception relevant to

the instant case, a car may be seized or searched (1) if the car

12 The United States Supreme Court did not reach the issue
of the reasonabl eness of the warrantless installation of the GPS
devi ce because the Government did not raise that issue in the
court of appeals. Jones, 132 S. C. at 954.

133 Wayne R LaFave, Search and Seizure: A Treatise on the
Fourth Amendnent, 8 7.2 at 721-22 (5th ed. 2012).
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contains evidence of a crinme; or (2) if the car is evidence of a
crime.

172 Quoting snippets of United States Suprene Court cases
dealing wth the autonmpobile exception to the warrant
requi renent, the nmajority opinion declares that the officers had
probabl e cause to believe that the vehicle contai ned evidence of
a crime or was evidence of a crine and that therefore the
warrantl ess seizure of the autonobile was lawful. Mjority op.

192, 30, 42, 55.%

4 Al'though the autonpbile exception developed to apply in
exigent circunstances, later <cases elimnated the exigency
requirenent. Doubts renain about the necessity of an exigency
requi renent for purposes of a warrantless seizure of a vehicle
on probabl e cause.

In Chanbers v. Maroney, 399 U S. 42, 51 (1970), addressing
the autonobile exception, the Court stated: "Only in exigent
circunstances will the judgnent of the police as to probable
cause serve as a sufficient authorization for a search.”

In Coolidge v. New Hanpshire, 403 U S. 443, 461-64 (1971),
involving a warrantl ess seizure of a vehicle, the Court declared
t hat the seizure was unconsti tuti onal when no exigent
circunstances existed making it inpracticable to secure a

war r ant . In Coolidge, as in the instant case, "the police had
known for sone tine of the probable role of the [autonpbile] in
the crinme,” and police knew the whereabouts of the driver,

negating the argunent that the car could be noved quickly
w t hout the police' s know edge.

In Maryland v. Dyson, 527 U S. 465, 466-67 (1999), the
Court explained that exigent circunstances are no |onger
required to conduct a warrantless search of a car as long as the
car is readily nobile and probable cause exists to believe the
vehi cl e contai ns contraband.
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173 The mjority opinion repeatedly explains that the
continued seizure was valid because the defendant's vehicle
contained evidence of a crime, justifying the warrantless
sei zure. Neverthel ess, at 943, the majority opinion reveals
that "law enforcenent's target was not evidence within the car,
whi ch under the exception gives rise to a need to quickly
collect evidence within the car before the evidence can be
removed from the jurisdiction.” I ndeed, the |aw enforcenent
officers in the present case nade no attenpt to exam ne the

interior of the vehicle to collect evidence of a crine within

t he vehicl e.

174 The State's warrant | ess interference wth t he
defendant's dom nion over the vehicle for three hours was not
reasonably related in time or scope to the circunstances which
according to the majority opinion, justified the initial and
continuing seizure of the vehicle, nanely exam ning the interior
of a vehicle for evidence of a crine contained within the
vehi cl e. The officers extended their seizure beyond the tine
and scope reasonably permtted by the autonobile exception for

warrantl ess sei zures of a car for evidence within the car.

The Court has not addressed whether exigent circunstances
are required to seize a car without a warrant as evidence of a
crime when the vehicle is not readily nobile. The vehicle in
the present case was not readily nobile when the unlicensed
driver was renoved from the vehicle and the officers could
ensure that the vehicle was not nobile by watching over the
vehicle without seizing it. See 4 Wayne R LaFave, Search and
Sei zure: A Treatise on the Fourth Anendnent, 8§ 9.2 at 436, § 9.3
at 360 (5th ed. 2012).
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175 Wth regard to the majority's numerous assertions that

the vehicle itself was evidence of a crime, such that the State

could commit a trespass and tow and stow the vehicle for three
hours wthout judicial authorization, the mpjority states:
"[Allthough officers did have an interest in the attachnent of
the GPS device before the car escaped the jurisdiction, the
nature of the evidence that they sought and the privacy interest
i mplicated by t he GPS search required judicia

aut hori zation . Majority op., 144.

76 This concession that a warrant was required due to the
nature of the evidence sought and the ©privacy interest
inmplicated undercuts the mpjority's rationale that the State's
warrantl ess seizure was justified because the vehicle was in and
of itself evidence of a crine. The State's interference wth
the defendant's domnion over the vehicle did not reasonably
relate in time or scope to the circunstances that, according to
the majority opinion, justified the initial and continuing
seizure of the vehicle, nanely that the vehicle was in and of
itself evidence of a crine. The officers extended their seizure
of the vehicle beyond the scope permtted by the autonobile
exception for warrantl ess seizures of autonobiles as evidence of
a crinme.

177 According to the —case |aw, the nost comon

justifications for a warrantless seizure of a vehicle as

evidence of a crinme are that there is probable cause to believe

10
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that a crime occurred in the vehicle;* that the vehicle was used
as a weapon;'® or that the vehicle is an instrunentality of a
crime such as drug trafficking or gun running.?'’

178 The vehicle in the present case was not seized for
three hours for any of these purposes. There was no probabl e
cause to believe a crime occurred in the vehicle or that the
vehicle was used as a weapon. | f probable cause existed to
believe the vehicle was an instrunentality of a crinme (burglary)

i nasmuch as the vehicle matched eyew tness descriptions of a

15 United States v. Noster, 590 F.3d 624 (9th Cr. 2009)
(vehicle seized after officers determned it had been reported
stolen); Capraro v. Bunt, 44 F.3d 690 (8th G r. 1995) (vehicle
seized incident to arrest as evidence of a kidnapping that
defendant wused his vehicle to commt); State v. Serna, 290
N.W2d 446 (M nn. 1980) (vehicle seized so sexual assault victim
could identify vehicle in which assault had occurred); State v.
Clark, 24 P.3d 1006 (Wash. 2001) (vehicle inmpounded to search
for evidence of a rape and nurder that occurred in the vehicle).

16 Cardwell v. Lewis, 417 U.S. 583 (1974) (vehicle seized to
inspect tires and take paint scrapings to identify vehicle that
pushed another vehicle over an enbanknent); United States v.
Belt, 854 F.2d 1054 (7th G r. 1988) (vehicle seized incident to
arrest so victimcould identify it as vehicle that tried to run
him off the road); Tackett v. State, 822 S.W2d 834 (Ark. 1992)
(parts of vehicle seized to establish +that vehicle had
intentionally rear ended another vehicle); Comobnwealth v. A
Juvenile (No. 2), 580 N E 2d 1014 (Mass. 1991) (vehicle seized
to preserve evidence of a hit-and-run accident involving the
vehicle); Edlin v. State, 523 So. 2d 42 (Mss. 1988) (vehicle
seized as evidence of a hit-and-run accident involving the
vehi cle).

17 United States v. Dickey-Bey, 393 F.3d 449 (4th Gr. 2004)
(vehicle seized wth probable cause that vehicle was used as an
instrunmentality of the crinme); United States v. Brookins, 345
F.3d 231 (4th Cr. 2003) (vehicle seized after arrest when
defendant's wife attenpted to flee in vehicle and police had
probabl e cause to believe contraband would be found in the
vehicle).

11
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vehicle seen in the vicinity of reported burglaries, the |east
intrusive method of identification would have been to photograph
the vehicle. Oficers could have photographed the vehicle where
they initially located it, or at the site where the vehicle was
stopped, before releasing it. The photographs could have been
shown at trial for witnesses to identify as the vehicle they saw
| eaving the burglary scene.'® The officers in this case, after
seizing the vehicle and towing and stowing it, did indeed
photograph the tires, exterior, and interior of the vehicle
(through the wi ndows) while awaiting the warrant.

179 1 conclude that the State's interference with the
defendant's dom nion over the vehicle by noving and detaining
the vehicle for three hours to install a GPS device is not
reasonably related in tine or scope to the circunstances that,
according to the majority opinion, justified the initial and
continuing seizure of the vehicle, nanely that the vehicle was
in and of itself evidence of a crine.

80 In addition to trying unsuccessfully to squeeze the
seizure into the autonobile exception, the majority opinion also
tries to characterize the seizure of the car as falling within
ot her exceptions to the warrant requirenent.

81 The nmmjority opinion asserts that the seizure was
required by exigent circunmstances because the officers were

trying to minimze the risk of harm to thensel ves, others, and

18 See Keplin v. Hardware Mit. Cas. Co., 24 Ws. 2d 319,
331, 129 N.W2d 321 (1964) (photographs of a car are sufficient
to be used as evidence at trial so that actual car does not have
to be viewed).

12
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t he vehicle. Majority op., 1129, 41, 42. Such a pretext here
is patent. After followng the vehicle for nearly two hours
the law enforcenent officers chose the place to conduct the
traffic stop; they cannot create the exigency.

82 The facts further belie the mpjority's assertion. The
| aw enforcenent officers testified that they towed the vehicle
in order to install a GPS device secretly. The |aw enforcenent
officers further testified that they did not follow the
departnent's guidelines for inmpounding the vehicle.® Adherence
to department protocol is evidence of reasonableness. ?° The
officers then returned the vehicle to the place where it was
initially stopped.

183 The seizure also cannot be justified by an immedi ate
need to seize the vehicle or install a GPS device. The officers
could have sinply naintained the status quo and waited by the
stopped vehicle wuntil the warrant arrived authorizing the
seizure and search.? The officers did not fear the vehicle
woul d nove because the driver had been transported to a distant
| ocation, and the officers could ensure that the vehicle did not

leave its location by watching over it wthout seizing it.

19 Both the Rock County and Walworth County Sheriff's
Departments have General Orders for Policy and Procedure that
seemto require that once a vehicle is seized, the contents are
to be inventoried.

20 State v. Callaway, 106 Ws. 2d 503, 518, 317 N W2d 428
(1982) (citing South Dakota v. Oppernan, 428 U.S. 364, 372
(1976) .

2l See Segura v. United States, 468 U.S. 796, 801, 812-13
(1984) .

13
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Instead, officers had the vehicle towed and waited by the
vehicle in the lot to which it was towed. Here the officers
took affirmative steps, wthout any exigent circunstances and
prior to obtaining a warrant, to tow and stow the vehicle
wi thout a warrant that they |ater did obtain.

184 Al told, this case needs far nore careful discussion
and analysis by the majority opinion of the State's invasion of
the defendant's possessory and privacy interest in the vehicle
and the defendant's privacy interest with respect to
surveill ance of the novenents of the vehicle before a reader is
persuaded that the State has overcone the presunption that the
warrant| ess seizure of the vehicle is a violation of the Fourth
Amendnent . 22

|1

85 | began with a narrative about oft-heard, old-tine
twentieth century cases in which officers stop and seize a
vehi cl e on probable cause for violation of traffic |aws. | end
with the present case, a twenty-first century narrative grounded
in GPS technol ogy.

186 The single main difficulty with the majority opinion
is that it fails to appreciate that this case presents the court
with the opportunity to begin the process of reconciling ever-

changing technology wth constitutional pri nci pl es. The

22 For a good discussion of the issues involved in the
aut onobi | e exception and the case | aw, see case |aw discussed by
3 Wyne R LaFave, Search and Seizure: A Treatise on the Fourth
Amendnent, ch. 7, entitled "Search and Seizure of Vehicles" (5th
ed. 2012).

14
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majority opinion fails to grasp, as United States Suprene Court
Chief Justice John Roberts has carefully expounded, that the
nost daunting challenge for courts in the next 50 years will be
to determine how to apply the Constitution in cases as science
and technol ogy advance. 3

187 Chief Justice Roberts recently counseled students at
Rice University as foll ows: "When the franmers wote the Fourth
Amendmnent about search and seizures, did they envision
wiretaps?" "lIs being able to see through walls a violation of
search and seizure protections? | think it wll be a good
opportunity to see how prescient the framers were if the
Constitution will be able to deal with these questions.” "[S]o
we try to find the . . . fundanmental principle underlying what
constitutional protection is and apply it to new issues and new
t echnol ogy. "?*
188 The Chief Justice clearly identified the challenge.

Qur court seens oblivious to it.

189 Police surveill ance t echni ques will change as
t echnol ogy advances. Many new devices pernmt the nonitoring of
vehicles and people, and in all likelihood nore will cone. A

new vehicle may be equipped with devices that permt others to

ascertain its location at any tine. Cell phones and wirel ess

23 Chief Justice John G Roberts, Jr., Speech at Rice
University (Cct. 17, 2012). Full video of the speech is
avai l abl e at https:// medi acore.rice. edu/ nedi a/ cent enni al -

| ecture-series-a-conversation-with-the-.

24 See M ke Tol son, Chief Justice Roberts: Technol ogy Among
Top Issues for Court, Houston Chronicle, COct. 17, 2012.
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devices permt carriers to track and record the location of
users. The quest for new technology is endless, and it is only
a mtter of time before a court nust consider the next
advancenent .

190 Wth each technological advance, courts mnust stand
firm and guard the very core of the Fourth Anmendnent—the
security of one's privacy from arbitrary intrusion by the
governnent.?® The Fourth Amendment is not designed to protect
the crimnal; it is designed to protect all of us.

191 Wth ever - expandi ng t echnol ogi cal advances, | aw
enforcenment should not necessarily be bound to the use of
earlier approved specific technol ogy. Still, the surveillance
technol ogy used does affect a court's view of the nature and
validity of the intrusion

192 The United States Suprene Court first validated the

use of nobile tracking technology in United States v. Knotts

when it analyzed the nature and intrusion of the warrantless
insertion of a beeper into a container in order to track the
contai ner's nmovenents.?® The signal from the beeper enabled |aw
enforcenent officers to follow a vehicle carrying the container
nore easily. The beeper could not, however, perform any

tracking on its own or record the location of the container.

25 Wl f v. Colorado, 338 U.S. 25, 27 (1949).

26 United States v. Knotts, 460 U.S. 276, 281-83 (1983) (no
Fourth Anendnent violation when beeper surveillance anounted
principally to following an autonobile on public streets and
hi ghways) . Conpare United States v. Karo, 468 U S. 705, 714
(1984) (warrant required to use a beeper to nonitor activities
inside a private residence).

16
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GPS locational tracking technology has nore capabilities than
t he beeper technology. A GPS device's advanced technol ogy does
not sinply assist visual surveillance as did the beeper. I t
tracks the details of every novenent of the vehicle. The nature
of the technol ogy does affect the Fourth Amendnent anal ysis.

193 Here, law enforcenent officers had a warrant for the
installation of a GPS device. The warrant does not conply wth
the Wsconsin statutes governing warrants, but non-statutory
warrants have been accepted by this court. | continue to
di sagree with this position.?

194 The GPS device installed did not match the device
described in the affidavit. The Fourth Anendnent requires that
a search warrant restrict the scope of a search by "particularly
describing the place to be searched, and the persons or things

to be seized,"?® and that the warrant be reasonably executed. %

21 wote in dissent in State v. Sveum 2010 W 92, 990,
328 Ws. 2d 369, 787 N.W2d 317 (Abrahanson, C J., dissenting),
that the warrant authorizing the GPS device in the Sveum case
did not conply with the statutes authorizing warrants and was
therefore void. The Sveum majority held statutory authority was
not necessary for the issuance of a warrant. The warrant in the
present case, |like the warrant in Sveum does not conply wth
the Wsconsin warrant statute.

% palia v. United States, 441 U.S. 238, 255 (1979).

The particularity requirenment prevents three evils: general
searches, the issuance of warrants on |ess than probable cause,
and the seizure of objects other than those described in the
warrant. Sveum 328 Ws. 2d 369, 128.

17
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The United States Suprene Court has not ruled on whether an
officer's failure to conply with restrictions in the warrant
demands suppression of evidence under the Fourth Anendnent. 3
This court does not carefully exam ne the ternms and execution of
the warrant to evaluate the invasion of privacy and
reasonabl eness of the search.

195 1In contrast, the United States Suprene Court has begun
t he discussion. The United States Suprene Court recently

deci ded a GPS device case, United States v. Jones, us.

132 S. C. 945 (2012), in which a unaninobus court held that the
warrantless installation of a GPS device wthin a vehicle
constituted an invalid search within the neaning of the Fourth
Amendnent . But the Court was divided on the rationale. The
Justices in separate opinions explored the legal issues to give
t hensel ves, the bar, law enforcenent, and the public insight
into the troubl esone issues.

196 Justice Sotomayor in her concurrence in Jones raised
important considerations in taking the attributes of GPS
nmonitoring into account when considering the application of the
Fourth Anmendnent to these searches. A GPS device does not

nmerely record illegal activity. It records every novenent of

22 1n Jones, 132 S. C. at 948, the government conceded
nonconpliance with a warrant authorizing installation of a GPS
device in the District of Colunbia within ten days. The device
was installed on the 11th day and in Maryland, not the District.
The Court treated the installation of the GPS device as a
warrant| ess search

%0 Jones, 132 S. CO. at 964 n.11 (2012) (Aito, J.,
concurring).

18
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the car and its occupants—every site visited. The GPS device
thus gives the governnent significant personal information about
the car and its occupants, in addition to any information it may
provi de about crimnal activity. Justice Sotonmayor explored GPS
technol ogy and the Fourth Anendnent's protection of a person's

reasonabl e expectation of privacy as foll ows:

In cases involving even short-term nonitoring, sone
unique attributes of GPS surveillance . . . wll
require particular attention. GPS nonitoring generates
a precise, conprehensive record of a person's public
novenents that reflects a wealth of detail about her
famlial, political, pr of essi onal , religious, and
sexual associ ations. The Governnent can store such
records and efficiently mne them for information
years into the future. And because GPS nonitoring is
cheap in conparison to conventional surveill ance
techni ques and, by design, proceeds surreptitiously,
it evades the ordinary checks that constrain abusive
| aw enforcenent practices: "limted police resources
and community hostility."

Awar eness that the Governnent may be watching chills
associ ational and expressive freedons. And the
Governnent's unrestrai ned power to assenble data that
reveal private aspects of identity is susceptible to
abuse. The net result is that GPS nonitoring—by
making available at a relatively low cost such a
substantial quantum of intimte information about any
person whom the Governnent, in its unfettered
di scretion, chooses to t rack—nay "alter t he
rel ati onship between citizen and governnent in a way
that is inimcal to denocratic society."

| would take these attributes of GPS nonitoring into
account when considering the existence of a reasonable
soci etal expectation of privacy in the sum of one's

public novenents. |  would ask whether people
reasonably expect that their novenents wll be
recorded and aggregated in a nmanner that enables the
Governnment to ascertain, nore or less at will, their
political and religious beliefs, sexual habits, and so
on. | do not regard as dispositive the fact that the

Governnment might obtain the fruits of GPS nonitoring

19
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through |awful conventional surveillance techniques.
I would also consider the appropriateness of
entrusting to the Executive, in the absence of any
oversight from a coordinate branch, a tool so anenable
to msuse, especially in [light of the Fourth
Amendnent's goal to curb arbitrary exercises of police
power to and prevent "a too pernmeating police
surveillance."

More fundanentally, it nay be necessary to reconsider
the premse that an individual has no reasonable
expectation of privacy in information voluntarily
disclosed to third parties. This approach is ill
suited to the digital age, in which people reveal a
great deal of information about thenselves to third
parties in the course of carrying out nundane tasks.
Peopl e disclose the phone nunbers that they dial or
text to their cellular providers; the URLs that they
visit and the e-mail addresses wth which they
correspond to their Internet service providers; and
t he books, groceries, and nedications they purchase to
online retailers. Per haps, as Justice ALITO notes,
sone people may find the "tradeoff" of privacy for
convenience "worthwhile,”™ or conme to accept this
"dimnution of privacy" as "inevitable," and perhaps
not. | for one doubt that people would accept w thout
conplaint the warrantless disclosure to the Governnent
of a list of every Wb site they had visited in the
| ast week, or nonth, or vyear. But whatever the
soci et al expect ati ons, t hey can attain
constitutionally protected status only if our Fourth
Amendnent jurisprudence ceases to treat secrecy as a
prerequisite for privacy. | would not assune that al
information voluntarily disclosed to sone nenber of
the public for a limted purpose is, for that reason
al one, disentitled to Fourth Amendnent protection.3!

197 Justice Alito in his concurrence in Jones opined that

the Dbest solution to privacy concerns regarding |ong-term

31 Jones, 132 S. C at 955-57 (Sotomayor, J., concurring)
(citations and parenthetical coments omtted).
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moni toring devices may be legislative.®®> He wote that until the
| egi slature acts on new technol ogi cal nethods of surveillance,
the "best that we can do . . . is to apply existing Fourth
Amendnent doctrine and to ask whether the use of GPS tracking in
a particular case involved a degree of intrusion that a
reasonabl e person would not have anticipated. "3 Using this
approach, the Justice concluded that "the use of |onger term GPS
monitoring in investigations of nost offenses inpinges on

expectations of privacy."*

(The warrant in the present case
aut hori zed use of the GPS device for 60 days; it was nmaintained
for four days. The issue of the duration for which the GPS may
be authorized or used is not broached in the ngjority opinion in

the instant case.)

321 repeat the essence of what | wote in my earlier
dissent in Sveum 328 Ws. 2d 369, 91126 (Abrahanson, C.J.,
di ssenting): | recognize that the problens presented by

technol ogically assisted physical surveillance are conplex and
that the interests of privacy and crinme detection are
substanti al . The courts, and especially this court, should not
do violence to the legislatively enacted warrant statutes in an
ill-advised attenpt to bend clear and established law to fit
novel and fast-changing technol ogy. The nyriad of technical
legal, and policy issues involved in electronic surveillance
Il end thenselves to l|legislative resolution, not ad hoc judicial
authorizations or a bew lderingly conplex judicial attenpt to
shoehorn the possibilities of new surveillance technologies into
the parameters of statutes that were never neant to accommodate
t hem

3 Jones, 132 S. Ct. at 964 (Alito, J., concurring).

Justice Crooks, Justice Ziegler, and | mnmade a simlar
request to the Wsconsin legislature in our separate opinions in
Sveum 328 Ws. 2d 369, 9177, 79, 84, 126. The W sconsin

| egi sl ature has not yet acted.
34 Jones, 132 S. Ct. at 964 (Alito, J., concurring).
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198 This court has already advised the |legislature that
| egi slative action is needed. None has been taken. Here, the
court nmakes a second request.

99 | would urge the Judicial Council,® the Legislative
Council, the Ofice of the State Public Defender, the Attorney
General, and the Crininal Law Section of the State Bar,3® either
separately or jointly, to study the Fourth Anendnent issues
rai sed by GPS devices and other technological devel opnents and
make proposals to the legislature or to this court (if
appropriate for rule naking).

100 I recognize, however, that as long as this court
appears to allow any conditions in the warrant authorizing
installation of a GPS device and the use of any type of GPS
technol ogy wi thout |egislative authority, there is no incentive

to seek a legislative solution regarding the paraneters for

% The Judicial Council has begun consideration of the GPS
devi ce issue but has stopped its study to await the decision in
t he present case.

% The Crinminal Law Section "provides education, resources
and other support for prosecutors, defense attorneys and judges

who practice crimnal law at the local, state and federal
| evel s. The section nonitors and proposes legislation in the
area of crimnal law . . . ." State Bar of Wsconsin,

http://ww. w sbar. org/ AM Tenpl at e.cfm?Secti on=Cri mi nal _Law _Sect i
on (last visited Jan. 17, 2013).
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warrants authorizing the installation and nonitoring of GPS
devi ces. ¥’

1101 The mjority opinion does a disservice to |aw
enforcenent, the bar, the bench, and the public by not carefully
exploring issues presented in the instant case that Chief
Justice Roberts and Justices Sotomayor and Alito have
hi ghl i ght ed.

1102 For the reasons set forth, | cannot join the majority

opi ni on.

3" One final comment about the case: Even if the towi ng and
stowng of the vehicle were illegal, it does not inevitably
follow that the evidence wultimtely discovered nust be
suppressed when a valid (according to the majority) search
warrant was execut ed. To determ ne whether the warrant issued
was "genuinely independent” of the earlier "tainted" seizure,
Murray v. United States, 487 U. S. 533 (1988), is instructive

See also State v. Carroll, 2010 W 8, 322 Ws. 2d 299, 778
N.W2d 1 (discussing Mirray). Neither the parties nor the
maj ority opinion discusses this aspect of Fourth Anendnent and
exclusion law, and | need not and will not comment further on
this point.
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